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 less, Rs.5000/- where the amount of service tax & interest demanded & penaftyjévied is
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Passed by Shri Uma Shanker Commissioner (Appeals)
i1 Arising out of Order-in-Original No CGST/Abad-North/Div-VII/S.tax-DC-017-17-

18 Dated 16-Mar-18 Issued by Deputy Commissioner , Central GST , Div-VII
Ahmedabad North.
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Name & Address of The Appellants

M/s Praveg Communications Ltd

= ol Ry W o By M wfk Sfa mRE B el FEfaRed gew | @
Al Bi—

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

T 3[oh, TG Yoob UG WaATHR TUIeia =TATEHRT Y 37iet—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

RrefRr oififIam, 1994 @ SRT 86 @ 3T Srdiel BT =T & U Bl ST Aebcll—
Under Section 86 of the Finance Act 1994 an appeal lies to :-

oftem g Wi W1 b, SIS Yo Ud Waraw el mfEieRer It 20, 7Y AT
RIRTee Hrrevs, AUl TR, JEHSTAIE—380016

The West Régional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.

(i) ool =granfIdver B fRilg M=, 1994 @I U7 86 (1) @ ofcla ardrer warehy
Proarac, 1004 @ B 9 (1) & ot FufRa wr tHd- 5 A AR gl # @1 o
wfl wd Sud Wy R ey @ e ofid @ e 8 Swel  ufo
ﬂﬁﬂarr‘f‘rirrf%n(Wﬁwwﬁaﬁﬁﬁ)ﬁwuﬁ%wmﬁw@wmmﬁ%
S ggt & T adufE o §6 @ wrde & EEe RRER B T W @ifhd de give & @l
N oEf Qarey A A, @ @ WA SR Sl WA GHET WU 5 AR AT I BH B q8 WY
1000 /— BF Ao 8Nf | S8l JarR B AR, @Il B AR SR ST A A GOg 5 e a
50 o IF B dl BUT 5000 /— BN For gl | Ol Harew @1 /AT, @rel d) AT MR TrAr
ST HUY 50 WG AT SUR SART & T8 /AT 10000 /— WIH FSrA B

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a iegsiof :
1000/- where the amount of service tax & interest demanded & penalty levied of Ré;;\“s\c_ akR&« O, "\

L

more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the ameunt
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees i thedorm




crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) i iy 1994 & GRT 86 & SU-GRRIT TG (20) @ aidifa anfier Saree e, 1994 @ W 9 (20) :

& siqifa Ruifd o wdl-7 § 1 o wall vd SuD WY 3gdE,, B e geb @idier) @ sy 1 gfadr (OIA)(
I A yAifvre ufy grf) siiv sw
ARG, HETTD /wawgmawﬁmzﬁ—mﬁamt{mi el =rnfrsver @ andes @ @ few &d §U
ameer (O10) & wfey o 8|

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise {Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OlO) to apply to the Appellate Tribunal.

2, TR RTey Yeb JRFEE, 1975 @ vl W gygd—1 & e FeiRe fey argar e smew g
TG @ ey B U W B 650/ — TN B U Yed e A BT AT |

2. One copy of application or O.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.

3. AT Yo, SaTE Yodb U4 Harew Adielia =arafiever (erifaf) frmraeh, 1982 A afda v sru waf Ao @
wftafera @w arel framt @ iR Wt ear sirefla far omar g

3z Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. o o, Fer 3cTg e Ud are] el i (@ede) & afa ardtert & s
S 3G Yok T, 2oy Y URT 39 & Iadia facda@Ea1-2) I 088028 Y TEAT
Ry) et of.0¢ R0ty Y FT facchr arfforas, 1/ky it WY ¢3 & el FarH &1 off ATy AT 7% 2,
arT forRaa it 18 qd-fRY ST @t arfevaret ¢, Ferct & 597 4Ry & 3rereier st oy STt el arafard oo
T G HU3 TIT A 37fereh o g7

oA 3G Yo UF FaATHT F el « AT v 10 oo » gt anfier -
(i) arT 11 3 & iada @uiRa e
()  erde ST Y off IE IAT AR
(i) ~ Werde ST FrawEel & e 6 & iadta &F A
= 3 gt ¥E B 30 U & wrawne Rl (@ 2) aRfawe, 2014 & 3REs @ qd fed
3reftelir sfRrerY & wotat faramrelier wueret aroff vd 3rdfter Y ey =181 8197 |

4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 cf 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014. :

4(1) @ weeh #, §H MG & uier 3rder WfRHIOT & WHET STET Yo IHAAT Yo AT GUS

faranfee gY &Y AT foFT 1T 2[ea & 10% 37eTaTeT W I 76T Sael GUs faanfad gt a« gus & 10%
$TITCATET O Y ST kel
4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in di
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

These appeals have been filed by M/s Praveg Communications Ltd.,
Shanti Arcade, 132 Ft. Ring Road, Naranpura, Ahmedabad-380013 (herein
after referred to as the appellants) against the OIO No. CGST/Abad-North/D-
VII/S.Tax-DC-017-17-18 dtd. 16.03.2018 (herein after referred to as the |
impugned order) passed by the Assistant Commissioner, Division-VII,
Ahmedabad (North) (herein after referred to as the adjudicating authority).
2= The brief facts of the case are that on the basis of checking of the
documents by the CERA audit, it was noticed that the appellants had short
paid their service tax by Rs. 15,74,767/- in view of the fact that the
appellants had claimed adjustment of excess payment of service tax under
Rule 6 (1A), 6 (3) & 6 (4A) Service Tax Rules (STR for brevity) without
making any advance/ excess payment of service tax and they could not .
furnish any letter intimation to the jurisdictional Range Superintendent
regarding advance payment of service tax and they could not furnish any
document in support of their claim. Accordingly a show cause notice dtd.
08.11.2016 was served upon the appellants demanding short paid service
tax along with interest and proposed imposition of penalty. The adjudicating
authority, vide the impugned order, confirmed the demand along with
interest and also imposed penalty.

3. Being aggrieved by the impugned order, the appellants have filed this
appeal on the following grounds: '

a) That the impugned order is a non-speaking order and in violation to
the principle of natural justice and no independent findings have
been given by the adjudicating authority and they rely on the case
of Cyril Lasardo (Dead) vs. Juliana Maria Lasarado — 2004 (7) SCC
- 431 and the case of Asst. Commissioner, Commercial Tax
Department vs. Shukla & Brothers - 2010 (254) ELT-6 (SC);

b) That the onus of non-payment of duty lies on the department and
this onus has not been discharged,;

c) That the department has not analysed the copies of the invoices,
letters, ledgers etc. and they have discharged their service tax
liability of Rs. 15,74,767/- by means of challans and adjustment in
terms of Rule 6 of the STR;

d) Even otherwise, merely procedural lapses would not debar them
r~Rule 6 of the STR;

e

ig%\_(m) S.T.R. 247
“éE” Chandrapur,
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2015 (38) S.T.R. 1230 (T.) in the case of Jubilant Organosys Ltd.
vs. CCE, Meerut-II, 2016 (45) S.T.R. 101 (T.) in the case of
Schwing Stetter (India) P. Ltd. vs. CCE and 2016 (41) S.T.R. 850 in
the case of Plantech Consultants Pvt. Ltd. vs. CCE.

f) That the consideration which the appellants have received is
inclusive of the service tax payable and therefore the amount
received should be taken as cum-duty price;

g) That there is no suppression of facts as the department was fully
aware of the facts in view of their regular filing of periodical returns
and no penalty can be imposed.

4. The personal hearing in the case was held on 24.07.2018 in' which Ms.
Madhu Jain, Advocate appeared on behalf of the appellants. She reiterated
the grounds of appeal and stated that their submissions have not been
considered and requested for remand. She also submitted a written
submission stressing upon the grounds of appeal.

5: I have carefully perused the documents pertaining to the case and
submitted by the appellants along with the appeal. I have considered the ;
arguments made by the appellants in their appeal memorandum as well as
oral submissions during personal hearing.

6. I find that the issue to be decided in the instant case is whether the
suo moto adjustment of excess payment of service tax is permissible.

7 I find that the appellants have given the detailed month wise table
showing excess payment of service tax and the adjustment and have
contended that that they had paid service tax on Rs. 15,74,767/- in terms of
Rule 6 of the STR. I find that the appellants have produced many documents
in support of this contention. While perusing the impugned order, I find that
the adjudicating authority had noted that no details of excess payment were '
provided by the appellants.

8. I have perused various decisions given by tribunals which have
consistently held the issue of suo moto adjustment of excess payment of
service tax as admissible. The Tribunal in the case of Dell india Pvt. Ltd. Vs.
Commissioner of Service Tax, Bangalore cited at 2016 (42) STR-273
(Tri.Bang.) has held that adjustment of excess service tax paid should be
allowed during later period as if it' is not allowed, it would be against the
provisions of Article 265 of thé Constitution of India which says that "no tax
shall be levied or collected except by authority of law”. The Tribunal in the
case of Jubilant Organosys Ltd. Vs. Commissioner of _Central Excise,
Bangalore cited at 2015 (38) STR-1230 (Tri.Del%fﬁ.;'fs' :

adjustments not to be denied on technical grounds.
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9. I also find while perusing para 30 of the impugned order that the

adjudicating authority has relied upon the case law of Hon'ble Supreme
Court in the case of CCE, New Delhi vs. Hari Chand Shri Gopal - 2010 (260)

ELT-3 (SC) in which it was held that if provisions granting exemption or

concession specified certain conditions then such requirements are required

to be obeyed or fulfilled exactly in the same manner as specified in the

provisions and accordingly, has concluded that the appellants are not

entitled for the benefit of adjustment of excess payment of service tax. In

this regard, for ease of understanding, I reproduce the relevant part of the

decision of Hon’ble Supreme Court in the case of Hari Chand Shri Gopal

(supra):

"22. The law is well settled that a person who claims exemption
or concession has to establish that he is entitled to that
exemption or concession. A provision providing for an
exemption, concession or exception, as the case may be, has to
be construed strictly with certain exceptions depending upon the
settings on which the provision has been placed in the Statute
and the object and purpose to be achieved. If exemption is
available on complying with certain conditions, the conditions

have to be complied with. The mandatory requirements of those

conditions must be obeyed or fulfilled exactly, though at times,

some latitude can be shown, if there is a failure to comply with

some requirements which are directory in nature, the non-

compliance of which would not affect the essence or substance

of the notification granting exemption. In Novopan Indian Ltd.

(supra), this Court held that a person, invoking an exception or
exemption provisions, to relieve him of tax liability must
establish clearly that he is covered by the said provisions and, in
case of doubt or ambiguity, the benefit of it must go to the .
State. A Constitution Bench of this Court in Hansraj Gordhandas
v. H.H. Dave - (1996) 2 SCR 253, held that such a notification
has to be interpreted in the light of the words employed by it
and not on any other basis. This was so held in the context of
the principle that in a taxing statute, there is no room for any

intendment, that regard must be had to the clear meaning of the

exemption.(emphasis supplied)”
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I find that the adjudicating authority has wrongly interpreted the
decision of the Apex Court and denied the benefit which is otherwise
allowable. He should state, how non-intimation about adjustment would
affect the “essence or substance of the notification”? I hold that the
provisions contained in rules governing adjustment of excess payment
provide the procedure of adjustment only and this is possible when there is
excess payment. This is the primary requirement and the rest provisions are
setting out the procedure. I accordingly hold that the adjustment of excess
payment of service tax is admissible. I am of the view that the appellants
have submitted copies of the documents on which their contention is based

and the matter will have to be remanded to the adjudicating authority to

verify the excess payment of service tax adjustment thereof and pass -

suitable order accordingly and the demand shall be adjusted according to the

verified amount.

9. Considering the facts of the case and the fact that the appellants have

submitted the documents, after verification, if any short payment remains,

the demand of short paid service tax along with interest and penalty shall

stand confirmed accordingly.

10. The appeal is disposed off accordingly with consequent relief.
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By R.P.A.D.
To:

M/s Praveg Communications Ltd.,

Shanti Arcade,

132 Ft. Ring Road,

Naranpura,

Ahmedabad-380013

Copy to:-
(1) The Chief Commissioner, CGST, Ahmedabad Zone,
(2) The Commissioner, CGST, Ahmedabad (North),
(3) The Dy./Astt. Commissioner, CGST, Div.-VII, Ahmedabad (North),
(4) The Dy./Astt. Commissioner(Systems),CGST, Ahmedabad (North),
(5) - - Guard=File;

L 67— P.A.File.




